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REVI EW of a deci sion of the Court of Appeals. Reversed and

order of the circuit court affirned.

11 PER CURI AM This is a review of a published decision
of the court of appeals!, vacating the order of the Grcuit Court
for Oneida County, Robert E. Kinney, Judge. The question in this
case i s whether a subrogated insurer is entitled to rei nbursenent
on its lien when the injured plaintiffs settle wth the alleged
tortfeasors before trial for an anobunt less than their total

damages. W unani nously conclude that the court of appeals erred

! lves v. Coopertools, 197 Ws. 2d 937, 541 N.wW2d 247 (C.
App. 1995).
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in its holding that there nust be a determnation of M chael
| ves' contributory negligence, if any, before the question of
rei nbursenent to Rhinel ander can be considered. However, we are
evenly divided on the reasons for this concl usion.

12 The published opinion of the court of appeals here
shoul d not stand when we unani nously agree that it does not state

the law in W sconsi n. The court in State v. Qustafson, 121 Ws.

2d 459, 462, 359 N.W2d 920, cert. denied, 471 U S. 1056 (1985),

affirmed a conviction where a mpjority of the court concluded
there was prejudicial error, but no mjority agreed on a
particular error. There, a reversal would have sent the matter
back for a new trial, but w thout providi ng adequate guidance to

the circuit court. ld. at 462, citing WIIl of MNaughton, 138

Ws. 179, 118 N W 997, 120 N.W 288 (1909). Here, however, we
are in agreenment as to the proper resolution of the contributory
negl i gence question. Thus, despite our even division on the
rationale for our decision, we affirm the order of the circuit
court.

13 The situation at hand is unlike the case of a tie vote
on a certification or bypass. 1In such instance, if we allow the
circuit court's decision to stand the parties have in effect been

denied a full appellate review and opinion. State v. Richard

Knutson, Inc., 191 Ws. 2d 395, 396, 528 N.wW2d 430 (1995).

Here, the parties have had the opportunity of full review by both
this court and the court of appeals. Qur division on reasoning
sinply nmeans that the analyses of the two concurrences have no

precedential value. State ex rel. Thonpson v. Jackson, 199 Ws.

2d 714, 719, 546 N.W2d 140 (1996)(citing State v. Elam 195 Ws.

2d 683, 685, 538 N.W2d 249 (1995)(a nmmjority of justices nust
2
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have agreed on a particular point for it to be considered the
opi nion of the court).

14 Chi ef Justice Shirley S. Abrahanson, Justice WIIliam A
Bablitch and Justice Janine P. Geske would vote to reaffirm the

made whole rule enunciated in Garrity v. Rural Mitual Ins. Co.

77 Ws. 2d 537, 253 NW2d 512 (1977) and R nes v. State Farm

Mut. Auto. Ins. Co., 106 Ws. 2d 263, 316 N.W2d 348 (1982), but

woul d overrule Sorge v. National Car Rental System Inc., 182

Ws. 2d 52, 57, 512 N.W2d 505 (1994). This rule focuses on what
an injured plaintiff has lost, and not on what an injured
plaintiff can legally receive.? Justices Donald W Steinmetz,
Jon P. Wlcox and N. Patrick Crooks would conclude that, in the
case of a settlement before trial, the circuit court should
assess the subrogated insurer's rights of recovery at a rate
equal to the percentage of the plaintiff's recovery in relation
to his or her gross damages. Attorney's fees and costs may be
handled on a pro rata basis as well, if the insurer is not
represented by counsel.? Justice Ann Walsh Bradley did not

partici pate.

2 See attached concurrence witten by Justice Geske. This

concurrence also sets out the facts of this case.

3 See attached concurrence witten by Justice Steinnmetz.
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15 By the Court.—For the reasons set forth, the
decision of the court of appeals is reversed, and the order of
the circuit court denying Rhinelander's claim for reinbursenent

is affirned.
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16 JANINE P. GESKE, J. (concurring). In our opinion
Rhi nel ander is not entitled to reinbursenent of its |ien because
the circuit court determ ned that the Iveses were not nade whol e
by their settlement with the alleged tortfeasors.® W start with
a recitation of the facts as presented to us.

Facts and Procedural H story

17 In Novenmber 1989, M chael |l ves sustained severe
injuries when he fell out of a tree after his honmenade deer stand
col | apsed. Rhi nel ander Paper Conpany Goup Health Plan for
Hourly Enpl oyees Sponsored by Rhinelander Paper Conpany, Inc.
("Rhinelander"), paid $132,292 in nedical expenses M chae
i ncurred because of the accident.? Mchael and Tammy |ves sued
t he manufacturer and seller of a double-end snap cap M chael used

to hold his deer stand in place, and al so naned the insurers of

the manufacturer and seller (hereinafter, collectively, "the
def endant s") . The lveses alleged that the double-end snap cap
failed, <causing the deer stand to collapse. Rhi nel ander

enpl oyed counsel to participate in the lveses' suit and to

1 Chief Justice Shirley S. Abrahanson and Justice WIIiam

A. Bablitch join in this concurrence.

2 The parties make no claim that the insurance coverage
provi ded by Rhinelander was part of a self-funded ERI SA plan
Subrogation provisions of a self-funded ERISA plan trunp state
subrogation rules. FMC Corp. v. Holliday, 498 U S. 52, 58-65
(1990) . According to the pleadings, the original subrogated
plaintiff, Enployers Insurance Conpany, sold health insurance
policies for a premum and had issued a policy to Mchael and
Tanmmy |ves, pursuant to which it may have made paynent of nedica
bills relating to the accident.
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prosecute its subrogation claimfor paynent of M chael's nedica
expenses. ®

18 Approxi mately one week before trial, the Iveses entered
into a settlenent with the defendants. The defendants paid
$261,250 to fully settle the $1.5 mllion claimthat included the
past nedical expenses previously paid by Rhinelander. Thi s
settl enment ext i ngui shed Rhi nel ander' s claim agai nst t he

def endant s. Schulte v. Frazin, 176 Ws. 2d 622, 634-35, 500

N.W2d 305 (1993). The lveses then requested a post-settlenent
subrogation hearing® to determine their potential liability, if
any, to Rhinel ander out of the settlenent proceeds. For purposes
of the post-settlenent subrogation hearing, the Ilveses and

Rhi nel ander stipulated to the follow ng facts:

1. Plaintiffs' total damages as a result of injuries
to Plaintiff MCHAEL IVES followng his fall from a
deer stand on or about Novenber 10, 1989, are 1.5
mllion dollars.

2. That the defendants' paynment of $261,250.00 in
full settlement of all personal injury and property
damage clainms arising out of Plaintiff M CHAEL |VES
fall from a deer stand on or about Novenber 10, 1989,
is full-value for the Plaintiffs' clains based on the
foll ow ng factors:

a. Liability difficulties; and
b. Uncertainty of successor corporate liability on
t he Coopertool s defendants.

® In this case, counsel agreed at oral argunent that this

is a claim for contractual subrogation. The insurance policy
under whi ch Rhi nel ander makes its claim however, is not part of
the record before this court.

“ Following the decision in Rimes v. State Farm Mut. Auto.

Ins. Co., 106 Ws. 2d 263, 316 N.W2d 348 (1982), this type of
post -settl ement subrogation hearing cane to be known as a "R nes

hearing."
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3. That due to liability problens and the uncertainty
of successor corporate liability, the Plaintiffs
accepted 17.42 percent of their total danmages arising
out of the Novenber 10, 1989, accident.

4. That Plaintiffs' decision to accept 17.42 percent
of their total damages was not based on insufficient
i nsurance coverage or the unavailability of funds on
the part of the defendants to satisfy a 1.5 mllion
dol | ar judgment.

5. That Rhi nel ander has paid nedical expenses
($128,487.40) and accident and sickness benefits
($3,804.60) relating to this accident in the anount of
$132, 292. 00.

19 Rel ying upon this court's decision in Rnes, 106 Ws.

2d 263, the circuit court held that the Iveses were not nmade
whol e. The court considered the stipulated facts, and found that
the settlenent did not conpensate the Iveses for their entire
actual | oss. Further, the circuit court concluded that the
equities of the case favored the |veses. Thus, Rhi nel ander was
not entitled to rei nbursenent of its subrogated Iien.

10 The court of appeals vacated the order of the circuit

court. Relying upon Sorge v. National Car Rental System Inc.,

182 Ws. 2d 52, 512 N W2d 505 (1994), the court of appeals
remanded for a determnation of Mchael Ives' percentage of
contributory negligence. Because the Iveses stipulated that they
received 17.42 percent of their damages in the settlenent, the
appellate court calculated that the settlenent would nake the
| veses whole only if Mchael was 82.58 percent or greater
contributorily negligent. The court of appeals further concl uded
t hat Rhinel ander had a right of priority in any noney collected
over the amount of the Iveses' total damages, discounted for the

percentage of Mchael's contributory negligence, up to the anmount
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of benefits paid. The court held that a settlenent discounted
for factors other than the plaintiff's contributory negligence
does not make the insured whole. Finally, the court of appeals
held that the Ws. Stat. 8 895.045 (1989-90) bar to recovery in
negl i gence actions has no application to the equitable resolution
of a subrogation dispute.?®

St andard of Revi ew

11 In this case we are asked to determne the rights of
the insured and the subrogated insurer when the insured has

settled with the defendants w thout 1involving the subrogated

i nsurer. This case presents a question of |aw that we decide
wi t hout deference to the |ower courts. Schulte v. Frazin, 176
Ws. 2d 622, 628, 500 N.wW2d 305 (1993). In doing so, we apply
principles of equity to the facts before us. Beacon Bow , Inc.

v. Wsconsin Electric Power Co., 176 Ws. 2d 740, 776, 501 N. Ww2d

788 (1993).

Argunents of the Parties

12 Rhi nel ander asserts that the |Iveses have been nade nore

than whole by their settlenment with the tortfeasors. The |veses

> Ws. Stat. § 895.045 (1989-90) provides:

Contri butory negligence. Contri butory negligence
shall not bar recovery in an action by any person or
his | egal representative to recover damages for
negligence resulting in death or in injury to person or
property, if such negligence was not greater than the
negligence of the person against whom recovery is
sought, but any danages allowed shall be dimnished in
the proportion to the anount of negligence attributable
to the person recovering.

All further references are to the 1989-90 statutes unless
ot herw se not ed.
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settled for an amount equaling 17.42 percent of their stipulated
total damages of $1.5 million. According to their stipulation

the settlement of $261,250.00 was full-val ue® and conpensated the
| veses for their personal injury and property damge clains
arising out of Mchael Ives' fall. 1In light of that, Rhinelander
proposes a fornula whereby it would receive in reinbursenent
17.42 percent of its lien. Such a formula incorporates the
percentage of the stipulated total danmages that the |veses
received. Under Rhinelander's theory this fornula would prevent
a double recovery of that percentage by the |Iveses. Rhinel ander
alternatively argues for a full-blown evidentiary determ nation
of contributory negligence.

113 Rhinel ander asserts that the Iveses have been nore than
made whole, in fact, that their recovery has greatly exceeded the
anount of damages they were legally entitled to recover.
Rhi nel ander's assertion is prem sed on the assunption that, had
there been an actual trial, M chael |1ves woul d have been found
at least 50% negligent. This is only an assunption, however,
because at the Rines hearing in this case the circuit court did
not make a specific finding as to liability. Wthout hearing any
evidence, Judge Kinney nerely remarked that the nost |ikely

result would be a jury finding that the incident here was a "pure

® This court is not called upon by the parties to interpret

the neaning of "full-value" as used in their stipulation. The
circuit court also refused to interpret that term For purposes
of this concurrence, we read the terns of the entire stipulation
to recognize that the plaintiffs and alleged tortfeasors decided
to settle all of the plaintiffs' clains for damages arising from
this accident, rather than assunme the risks facing each of them
at atrial.
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accident."” Judge Kinney also acknowl edged that this remark was
specul ation on his part.

14 The Ilveses contend that the pre-trial release they
execut ed does not make them whol e because it does not conpensate
them for all of the elements of their damages under Rinmes. They
seek to distinguish the settlenent agreenment and stipul ation they
entered into here from the agreenment and stipulation in an

earlier subrogation case, Sorge, 182 Ws. 2d 52. There the

plaintiff acknowl edged that the settlenent anount, which took
into account a deduction for her contributory negligence, was all
that she was legally entitled to receive. The |veses agree
based on Sorge, that when a settling plaintiff receives all that
he or she is legally entitled to receive, the plaintiff nmeets the

made whol e test of R nes.

115 Finally, the Iveses ask this court to conclude that the
circuit court here did all that it needed to decide the nade
whol e question. The court relied on the stipulation between the
parties and "on its know edge of the evidentiary facts derived
from having done extensive work on the file prior to the R nes
hearing," weighed the equities, and then held that the |Iveses had
not been made whol e. Respondents' brief at 5.

Pur pose and Hi story of Subrogation

16 Qur analysis leads us to believe that the nmade whol e
doctrine should be reaffirmed. As part of our analysis we review
t he devel opnent of the subrogation doctrine. Subrogation has its
genesis in the principle of indemity. Al though an insured is

entitled to indemity from its insurer pursuant to coverage



No. 95-0932.jpg

provided under a policy of insurance, the insured is entitled
only to be nmade whol e, not nore than whole. Subrogation prevents
an insured from obtaining one recovery fromthe insurer under its
contractual obligations and a second recovery fromthe tortfeasor
under general tort principles. The subrogation doctrine also
advances an inportant policy rationale wunderlying the tort
system It forces a wongdoer who has caused a |loss to bear the
burden of reinbursing the insurer for indemity paynents nmade to
its insured as a result of the wongdoer's acts and om ssions.

See Elaine M Rinaldi, Apportionnent of Recovery Between |nsured

and Insurer in a Subrogation Case, 29 Tort. & Ins. L.J. 803

(1994).
17 Another author traces the devel opnent of subrogation
from cases involving the liability of a surety. Harriette R

Flinn, Subrogation - Insured Mist Be Paid In Full For Loss Before

Insurer |Is Entitled To Subrogation Against Tortfeasor, 10 Mem

St. U L. Rev. 161, 162-63 (1979). Where an insurer pays its
full obligation under the policy, but that anmount is |less than
the insured's entire loss, the insurer's liability is nonethel ess
limted by the policy anount. Id. The question then arose
whet her the comon | aw which devel oped to protect creditors in a
surety situation should apply to the situation where the insurer
has already paid in full conpliance with his policy but the
insured's | oss exceeds the insurance paynent. |In the absence of
an express agreenent to the contrary, the traditional rule has
been that the common law rule prevails and the insurer has no

subrogation rights wuntil the insured is nade whole, that is,
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until the insured has been conpensated for the entire |oss
sustained. Author Flinn also noted, however, that it has becone
standard practice for indemity contracts to contain express
provi si ons subrogating the insurer who has paid a claimto all of
the rights of the insured agai nst a wongdoer. |d.

18 In 1977, this court held that a subrogation clause in
an indemity insurance contract did not change the comon | aw
rule that a subrogated insurer has no right to share in the funds
recovered fromthe tortfeasor until the insured is nmade whole.

Garrity v. Rural Mitual Ins. Co., 77 Ws. 2d 537, 546-47. The

insureds suffered a fire loss to their dairy barn and other
property, for which they were paid the limts under their Rura
Mutual fire insurance policy. Id. at 539. The parties
stipulated that the insureds' total |oss exceeded the fire policy
limts. Id. In other words, the Garritys were not nade whol e.
Id. at 543. The Garritys then sued the owners of a feed mll,
alleging that negligent operation of a feed truck caused the
fire. 1d. at 539. The alleged tortfeasors were also insured by
Rural Miutual for liability coverage limts of $25,6000. 1d.

119 The Garritys executed a subrogation recei pt under their
fire policy granting to Rural Miutual a right of recovery agai nst
any party found liable for their |oss. Because Rural Mitual also
insured the alleged tortfeasors, it sought a declaration of its
rights of subrogation against itself. 1d. at 539-40.

20 The circuit court entered an interlocutory judgnment

granting Rural Miutual the right of priority in any recovery of

money from defendants or their insurer, up to the anmount paid
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under the fire policy. Id. at 540. Under that ruling, Rura
Mut ual would not have had to pay any nore noney to plaintiffs
even if its insured tortfeasors were found negligent. |d.

21 This court disagreed with the circuit court ruling
which incorrectly gave the contractual |anguage prinacy over the
common law rule that an insured nust be nmade whole before the
insurer may recover fromthe tortfeasor. |Id. at 541. The court
focused on the distinction between the right of recovery provided
in the subrogation clause and the common law rule dictating
priority of paynent to an insured who has not been nade whol e.
Id. at 544-46. |In Garrity, the court relied upon the follow ng
rationale for the made whole rule: "[t]he owner of the policy
should be first to make good his own |oss; where either the
insurer or the insured nust to sone extent go unpaid, the |oss
shoul d be borne by the insurer for that is a risk the insured has

paid it to assune.” Id. at 542.7 In other words, the insurer

! Al though Justice Steinnetz' concurrence criticizes an

al l eged reliance on Essock v. Mawhi nney, 3 Ws. 2d 258, 88 N W2d
659 (1958) for the nade whole theory in Garrity v. Rural Mt
Ins. Co., 77 Ws. 2d 537, 253 N.W2d 512 (1977), neither Garrity
nor Rhmes v. State Farm Mut. Auto. Ins. Co., 106 Ws. 2d 263, 316
N.W2d 348 (1982) even cite to Essock. Essock stands for the
proposition that mere uncertainty as to the anount of danmages
does not preclude a right of recovery. See, e.g., Hein v.
Torgerson, 58 Ws. 2d 9, 18-19, 205 N wW2d 408 (1973); Hope
Acres, Inc. v. Harris, 27 Ws. 2d 285, 298, 134 N W2d 462
(1965).
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has no right of reinbursenent against the insured where the total
conpensation received by the insured is less than his loss. Id.
at 543. Garrity involved only a claimfor property danmage.

122 As the Garrity decision denonstrates, subrogation
rights are common under policies of property or casualty
i nsurance, wherein the insured sustains a fixed financial |o0ss
and the purpose is to place that loss ultinmately upon the

wrongdoer. 3 Appleman, Insurance Law and Practice s 1675, at 495

(1967) . The nore recent disputes concerning the propriety of
subrogation reinbursenent have occurred in cases of personal
injury. In Rinmes, this court reviewed a procedure applying the
made whole inquiry to a personal injury case. 106 Ws. 2d 263.
There the majority reluctantly approved the circuit court's use
of a post-settlenent evidentiary "mni-trial" to determne the
plaintiffs' total anount of damages and apportionnment of
negli gence between plaintiff and tortfeasors. I|d. at 276-79.

123 In Rinmes, the plaintiff was injured in an autonobile
accident involving three other vehicles. ld. at 265. The

plaintiff wultimately dismssed one of the defendants wth

Justice Steinmetz' concurrence is also critical of the
Garrity court's failure to rely on Wsconsin precedent in
adopting the made whole theory. The issue in Garrity was one of
first inpression in Wsconsin. Any time there is a case of first
inpression, we |look to other state jurisdictions and treatises
for guidance. At the tinme the Garrity decision was published it
was consistent with the rule in several other states and with the
interpretations of comentators such as 4 WIlliston on Contracts,
sec. 1269 (Third ed. 1967) and Couch on I nsurance, sec. 61.61 (2d
ed. 1968). For the past twenty years, Grrity has been precedent
in this state. Many cases, including the decision in Sorge v.
National Car Rental System Inc., 182 Ws. 2d 52, 62, 512 N W2d
505 (1994), have cited to or relied upon Garrity.

10
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prejudice, and on the second day of trial accepted settlenent
fromthe insurers of the remmining vehicle owners. 1d. at 266-
67. The settlenment included the $50,000 policy limts of one
policy, and $75,000 out of a total $300,000 limt fromthe other
policy. Id. at 267.

24 The plaintiffs and their subrogated insurer then agreed
to seek a "trial" concerning the insurer's claimto reinbursenent
for medical paynents previously nmade on behalf of the injured
plaintiff. Ild. at 267. The circuit court held a two-day
hearing, found no contributory negligence and found total damages
of over $300,000. Id. at 268-69. The circuit court held that
only the anount of total damages woul d make the plaintiffs whole.

Because the settlenment anount fell far short, the subrogated
insurer was not entitled to reinbursement. 1d. at 269.

25 On appeal, the insurer asserted that the plaintiffs'
voluntary settlenent and release in Rnmes was the |ega
equi val ent of being made whole. This court disagreed for several
reasons. 1d. at 273. There was no evidence of an acknow edgnment
by the plaintiffs that the settlenent during trial had nade them
whol e. Id. at 267-68, 273. No recital in the plaintiffs'
stipul ation evidenced an acknow edgment of whol eness. Id. at
273. The court particularly noted that the plaintiffs, in their
general release, set aside an escrow fund in the anpbunt of the
insurer's subrogated claim That escrow fund indicated to us
that the plaintiffs did not consider thenselves whole. Id. The
court therefore refused to assune that the grantor of a release

acknow edged full reinbursenent for the wong done. ld. By

11
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their settlement with the tortfeasors, the Rines plaintiffs gave
up their right of action against the defendants for consideration
that may or nmay not have made them whole. |d.

126 Only where an injured party has received an award by
j udgnent or otherw se that pays for all of his or her elenents of
damages, including those for which the insured has already been
indemmified by an insurer, is there a right to subrogation
rei mbursement. 1d. at 275.° In light of the facts in Rines, and
in accordance with the general principles of subrogation stated
in Garrity, this court concluded that the settlenent in Rines did
not make the plaintiffs whole. 1d. at 276.

127 Four years later, this court cautioned that the nmade
whole principle of Rines and Garrity was not absolute. Vogt v.
Schroeder, 129 Ws. 2d 3, 16-17, 383 N.W2d 876 (1986). There we
were asked, prior to a trial, to balance the equities between an
underi nsurer who had paid benefits and an underinsured tortfeasor
who had not paid for the damages he caused. Id. at 17. In doing
so, the court recognized the equitable principle derived from
Garrity that "the wongdoer should be responsible for his conduct
and not be allowed to go scot-free by failing to respond in

damages while another, an indemitor for the injured party, is

8 The nmde whole rule of Rinmes v. State Farm Mit. Auto.
Ins. Co., 106 Ws. 2d 263, 316 N.W2d 348 (1982) has becone the
default federal comon law rule in the Seventh Circuit where an
enpl oyee benefit plan fails to designate priority rules or
provide its fiduciaries the discretion necessary to construe the
pl an accordingly. Schultz v. Nepco Enployees Miut. Benefit, 190
Ws. 2d 742, 751-52, nn.9-10, 528 N W2d 441 (Ct. App. 1994),
citing Sanders v. Scheideler, 816 F. Supp. 1338 (WD. Ws. 1993),
aff'd by unpublished order, 25 F.3d 1053 (7th Cr. 1994).

12
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required to do so." Id. at 13. The court concluded that once
the injured plaintiff's underinsurance carrier paid at |east the
maxi mum anount obtainable from the underinsured notorist's
carrier, t he underi nsurer could assert a subr ogati on
rei mbursenent claim against the tortfeasor's insurer. The
outcome in Vogt was based on this court's policy of pronoting
pronpt settlenent, and served to put the burden of final paynent
on the tortfeasor for the ampunt in excess of his coverage. |d.
at 19. Under Vogt, a plaintiff can take advantage of the
defendant's settlenent offer and an underinsurer can protect its
right to subrogation reinbursenent. Id. at 23.

128 In 1993 the court considered a claim for subrogation
where the insurer sought subrogation recovery against the
tortfeasor regardless of the answer to the nmade whole inquiry.

Schulte v. Frazin, 176 Ws. 2d 622, 628. 1In Schulte, the injured

plaintiffs and defendants entered into a $2, 460, 000 settl enent of
a medical malpractice claim |d. at 626. The settlenent

agreenent did not provide for any paynent to the subrogated

carrier. Id. The settlenent agreenment did provide that the
plaintiffs would indemify the defendants for any liability
arising out of the incident. |d. at 626-27. Application of the

subrogation principle depended upon the equities, and thus upon
the facts at hand. |d. at 631. This court also recognized that
any determination of rights to subrogation reinbursenment nust
consider the realistic conpetition between an insured and the

subrogated insurer for limted settlement funds. 1d. at 633.
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129 The ultimate holding in Schulte reiterated the R nes
rule and affirnmed the need for a nmade whole inquiry. However, we
al so concluded in Schulte that where the plaintiffs settled with
defendants, indemified the tortfeasors and noved for a
subrogation hearing, the plaintiffs not only extinguished their
claim against the tortfeasors but also extinguished the
subrogated insurer's claimagainst the tortfeasors. 176 Ws. 2d
at 634-35.

130 Not long after Schulte this court confronted the effect
of contributory negligence on the made whole inquiry. Sorge, 182
Ws. 2d 52. There, the parties asked us to determ ne whether an
insurer had a right to subrogation reinbursenent when the
plaintiff settled before trial. Unlike the plaintiff in R nes,

however, the Sorge plaintiff admtted contributory negligence.

Id. at 55. She settled for what she |ater stipulated would have
been her recovery followng a jury trial. [Id. at 55-56.

131 It is clear that the Sorge case was brought to this

court based on stipulated facts, and not followng a trial or the
traditional R nmes hearing. In our view, it is unfortunate that

the Sorge stipulation did not provide us with the usual facts

necessary for a nmade whol e determ nation. The stipulation did
not identify the anmount of the plaintiff's total damages, that

is, the anmount that would have made her whole under R mes and

Garrity. Al ternatively, the stipulation did not identify the
particul ar percentage of plaintiff Sorge's negligence. Sorge's
attorney represented that the stipulation did, however, provide

that "Ms. Sorge settled the case for an amount |ess than the

14
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total damages that she had, mnus the total amount of the
subrogated - the subrogated carrier's liens, but in an anount

whi ch woul d have been equal to what she would have received from

a jury after a reasonable deduction for - for her contributory
negligence." Brief for Petitioner at App. F-4, Sorge, 182 Ws.
2d 52.°

132 Although the Rines and Garrity decisions did not apply
the nmade whole doctrine to a contributorily negligent injured
person, in Sorge this court tried to satisfy the underlying
policies behind both the doctrine of subrogation reinbursenent

and the made whole rule of those earlier cases. Sorge said that

a contributorily negligent injured person is nmade whol e such that
her insurers may assert their reinbursenent rights when the
insured has been conpensated for all of her losses less the
amount corresponding to her contributory negligence. Sorge, 182
Ws. 2d at 58, 62.

33 This court wultimately concluded in Sorge that an

injured plaintiff who is at nost 50 percent negligent nust

°® There appears to be confusion in the Sorge record as to

what damages the settlenent anmount included. The attorney for
the subrogated insurer claimed at the same hearing at which the
plaintiff's attorney recited the stipulation, that "[t] he nedi cal
expenses were paid on her behalf by the nedical providers, and
then she received a settlenent which included in it the nedica
expenses again. She's paid twice. R nes wants to avoid that."

Brief for Petitioner at App. F-9. Attorney Stingl |ater argued,

"Judge, | don't think the reduction — | don't think there's any
stipulation anyplace that said the reduction is because of the
medi cal expenses. . . . Wat was said was the reduction was for
her own negligence.” Brief for Petitioner at App. F-12, Sorge v.
National Car Rental System Inc., 182 Ws. 2d 52, 512 N.W2d 505
(1994). It does not appear from the Sorge record that this

di spute was ever resol ved.
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rei nburse the insurance conpany for the share of the nedical
bills it paid corresponding to the tortfeasor's share of
negligence. |d. at 61-63. As we now read Sorge, that conclusion
would lead to the following result: for exanple, if a jury finds
a plaintiff to be 10 percent contributorily negligent, the
plaintiff's net award is 90 percent of his or her awarded
damages. Li kewi se, the subrogated insurer would recover 90
percent of the subrogated nedical expenses rather than the ful

100 percent. The Sorge court wote that if no subrogated amounts
were to be paid back until the insured had received 100 percent
of his or her total damages, a plaintiff who conceded
contributory negligence would never have to repay any subrogated
medi cal expenses.' 1d. at 60. W now are of the opinion that

our conclusion in Sorge was erroneous.

The Made Whol e I nquiry Today

134 W recognize that, in light of our decision in Sorge,
the court of appeals below took a | ogical step by remanding for a

determ nation of Mchael Ives' contributory negligence. Although

0 Justice Steinmetz' concurrence incorrectly asserts that

the Wsconsin Acadeny of Trial Lawers ("WATL") proposed
factoring in the plaintiff's contributory negligence when
determ ning the made whol e nunber. Steinnetz conc. at 5, n.4.
WATL's proposal, referred to in footnote 4, is consistent with
Rines and Garrity: the settlenment anmount plus the insurers
paynents equals the total amount of her |osses, or the made whol e
nunber . Both Justice Steinnetz' concurrence and the opinion in
Sorge msinterpret WATL's position. WATL's am cus brief in Sorge
did not advocate a proration of the settlenment recovery fromthe
tortfeasors between plaintiff Sorge and her subrogated insurers.

Rat her, WATL nerely suggested that any anmounts the plaintiff
recovered beyond her made whol e nunber be divided between her two
i nsurers. Brief of Amcus WATL at 8, Sorge v. National Car
Rental System Inc., 182 Ws. 2d 52, 60 n.5 512 N W2d 505
(1994).
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not explicitly directed by the court of appeals, the circuit
court would necessarily have to determ ne the negligence of all
of the alleged tortfeasors. The court of appeals also was
conpelled to rule on the applicability of the contributory
negl i gence bar as contained in Ws. Stat. 8 895.045. The |veses

attorney vividly described the possible outcones, based on prior

case | aw

In this case, wunder the Court of Appeals ruling,
M chael Ives' (sic) is made whole if he is found to be 82.58
percent or greater contributorily negligent. So, at the
"mni-trial," Rhinelander nust focus on Mchael |ves'
contributory negligence and get a ruling of at |east 82.58
percent of contributory negligence fromthe trial court in
order to recover at all. If the trial court reaches that
magi ¢ nunber, then Rhinel ander recovers. Under the Court of
Appeals fornmula, they would recover up to 17.42 percent of
its total lien

However, if Rhinelander does a sonewhat better job in
proving M chael |ves' negligence, and the trial court finds
M chael 1ves 90 percent negligent, Rhinelander recovers only
10 percent of its total lien. To take this a step further,
i f Rhinel ander does the best job it can in proving M chael
| ves' contributory negligence, and the trial court finds
M chael lves 100 percent negligent, Rhi nel ander gets
nothing, just as it would have if Mchael Ives had not been
made whol e.

Respondents' brief, at 12.

135 The parties before the court acknow edge the uncertain
and unworkable status of the current I|aw on subrogation
rei mbur senent . They seek guidance so that the principles of
earlier decisions nmay be properly applied, where possible, to

pre-trial settlenents. Neither party seeks a trial on

1 wWhen we refer to a settlement by the parties here, we

refer to a settlenment between the injured plaintiff and all
remai ning tortfeasor defendants. |In this concurrence, we do not
address a settlenment with fewer than all of the defendants.
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liability.' At oral argument, counsel for Rhinelander and the
| veses agreed that a full trial on liability would be unworkabl e,
ti me-consum ng, expensive and contrary to judicial econony.

136 To respond to the parties before us, we would return to
traditional principles of subrogation. We give the doctrine of

subrogation a |iberal appl i cati on. D Angelo . Cor nel

Paperboard Products Co., 19 Ws. 2d 390, 402, 120 N.w2d 70

(1963); Perkins v. Wrzala, 31 Ws. 2d 634, 639, 143 N.W2d 516

(1966). However, subrogation reinbursenent will not be permtted
where it works a result that is contrary to public policy. First

Nat. Bank of Col unbus v. Hansen, 84 Ws. 2d 422, 429, 267 N W2d

367 (1978). "Subrogation is based on equity and is permtted only
when the rights of those seeking subrogation have greater equity
than those who oppose it." 84 Ws. 2d at 429. As the court said
in Cunningham v. Metropolitan Life Ins. Co., 121 Ws. 2d 437,

455, 360 N.W2d 33 (1985), we are not ready to dispose of our
| ong standing doctrine of equitable subrogation. Here we would
reaffirmthe equitable principles which underlie the doctrine.*®
137 The made whol e principle has been characterized as the
primary doctrine developed to alleviate the harshness of

subr ogat i on. Roger M Baron, Subrogation: A Pandora's Box

2 Nor did either party request a jury to hear the evidence
offered at the post-settlenment subrogation hearing.

3 The made whole rule, requiring as it does case-by-case
"satellite litigation" after the wunderlying action has been
settled, has been criticized as counterproductive and as further
di mnishing the funds available to the injured insured for
conpensati on. Roger M Baron, Subrogation: A Pandora's Box
Awai ting Cosure, 41 S. Dak. L. Rev. 237, 251 (1996).
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Awai ting Closure, 41 S. Dak. L. Rev. 237, 238 (1996). This court

defined nmade whole in R nes by saying that where there is a claim
for either equitable or conventional subrogation, the insurer
will not share in the recovery fromthe tortfeasor if the tota

anount recovered by the insured from the insurer and the
wr ongdoer does not cover his or her entire loss. 106 Ws. 2d at
271. After the plaintiff and defendants have settled, either the
settling plaintiff or the subrogated insurer may request a R nes
heari ng. At that hearing the circuit court wll determne
whether the injured plaintiff has been nmade whole, that 1is,

whet her the injured plaintiff has been fully conpensated for the
| oss sust ai ned.

138 We believe that the Sorge court failed to apply this
formula, in part because the parties created a stipulated record
that did not contain the plaintiff's total damage figure.'
Nonet hel ess, the Sorge court proceeded to rule that the insurers
were entitled to reinbursenment because the insured had "received

all that she was legally entitled to receive,” wthout actually

It is appropriate to note at this juncture, as even
counsel for the Iveses stated at oral argunent here, that Sorge
was a "set-up" case. The paynents made by the insurers were
quite small, and represented a very small portion of plaintiff

Sorge's total damages, based on her ultimte settlenent anount.
It is clear that the parties, including the amcus in that case,
were interested in a rule of law to apply to future cases.
Unfortunately, at the tine Sorge was decided this court did not
envision the problens we now face in determining rights to

subrogation reinbursenent. The Sorge decision represented a
fundanental change from our long-standing rule in Rinmes, and in
our view, is not tenable. Wthout performng the nade whole

calculation established in R nes, the Sorge court erred by
broadly stating that a contributorily negligent plaintiff could
never be nmade whol e.
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cal cul ating her total damages. W would now vote to overrul e our
holding in Sorge. By doing so, we would preserve the requirenment
for a made whol e determ nation before a subrogated insurer nay be
rei mbursed. *°

139 A mgjority of jurisdictions that still perm t
rei nbursenent to a subrogated carrier in personal injury actions
adhere to the made whole rule of Garrity and Rines.'® See, e.g.

Powell v. Blue Cross & Blue Shield, 581 So. 2d 772, 777 (A a.

1990); WMarquez v. Prudential Property & Cas. Ins. Co., 620 P.2d

29, 32-33 (Colo. 1980)(interpreting statute to be consistent with
i nsured-whole rule); WMgsipoc v. Larsen, 639 So. 2d 1038, 1042

(Fla. Dist. C. App. 1994); Hardware Dealers Mut. Fire Ins. Co.

v. Ross, 262 N E 2d 618, 621 (Ill. App. C. 1970); Capps V.

W take this view notw thstanding our recognition of
appellate decisions that a statute may |limt or preenpt the
common |aw nmade whole rule. See, e.g., Waukesha County wv.

Johnson, 107 Ws. 2d 155, 161-62, 320 Nw2d 1 (C. App.
1982) (rei mbursenment fornmula set forth in Ws. Stat. § 49.65
(1977) rendered inapplicable comobn law rule and permtted
counties to be reinbursed for nedical assistance paynents from
the proceeds of autonobile accident settlenents despite the fact
that the recipients had not been fully conpensated); Martinez v.
Ashland QI, Inc., 132 Ws. 2d 11, 15-16, 390 NwW2d 71 (C. App

1986) (di stribution schene in Ws. Stat. 8§ 102.29 (1975) permtted
a worker's conpensation carrier to share in the settlenent
proceeds recovered froma third party by a wife and child of a
wor ker killed in an industrial accident, even though the wife and
child had not been nmade whole); Petro v. DWG Corp., 148 Ws.
2d 725, 727-28, 436 NW2d 875 (C. App. 1989)(by enacting
Enpl oyee Retirenent Incone Security Act of 1974, Congress
preenpted state's subrogation law and proof that the injured
person had been nmade whol e not necessary for insurer's recovery
fromthe settlenent proceeds).

16 See Roger M Baron, Subrogation: A Pandora's Box

Awaiting Cosure, 41 S. Dak. L. Rev. 237, 250 (1996). See also
collected cases in Elaine M Rinaldi, Apportionnment of Recovery
bet ween I nsured and Insurer in a Subrogation Case, 29 Tort & Ins.
L.J. 803, 807 (1994).
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Klebs, 382 NE 2d 947, 951 (Ind. C. App. 1978)(construing
statute as intending to confer right of subrogation only in event
the insured has been fully conpensated for his or her adjudged

| osses); Ludwig Farm Bureau Mut. Ins. Co., 393 N W2d 143, 144-46

(lowa 1986) (uphol di ng nade whole rule, but permtting subrogation
rei nbursenent where anounts recovered by insured fromtortfeasor
can be identified and credited toward subrogated clains);

Sout hern Farm Bureau Cas. Ins. Co. v. Sonnier, 406 So. 2d 178,

180 (La. 1981); Wescott v. Allstate Ins. Co., 397 A 2d 156, 169

(Me. 1979); Frost v. Porter Leasing Corp., 436 N E 2d 387, 389-90

(Mass. 1982)(where insurance policy contained no subrogation
clause, court unwlling to extend inplied rights of subrogation

to insurance for personal injuries); Union Ins. Soc'y v.

Consol idated Ice Co., 245 N W 563, 564, (Mch. 1932); Westendorf

v. Stasson, 330 NW2d 699, 703 (Mnn. 1983); Hone Ins. Co. v.

Hartshorn, 91 So. 1, 3 (Mss. 1922); Skauge v. Muntain States

Tel. & Tel. Co., 565 P.2d 628, 632 (Mnt. 1977)(holding that

insured is entitled to be nade whole for his or her entire |oss
and any costs of recovery, including attorney fees, before

insurer can assert its right of legal subrogation); Providence

Washi ngton Ins. Co. v. Hogges, 171 A 2d 120, 124 (N.J. Super. C.

App. Div. 1961); St. Paul Fire & Marine Ins. Co. v. WP. Rose

Supply Co., 198 S.E. 2d 482, 484-85 (N.C. C. App.) cert. denied,

200 S.E.2d 655 (N.C. 1973); Lonbardi v. Merchants Mut. Ins. Co.

429 A 2d 1290, 1292 (R 1. 1981); Wnberly v. Anmerican Cas. Co. of

Reading, Pa., 584 S . W2d 200, 203 (Tenn. 1979); Otiz v. Geat

Southern Fire & Cas. Ins. Co. 597 S.W2d 342, 344 (Tex. 1980);
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HIl v. State Farm Mut. Auto Ins. Co., 765 P.2d 864, 868 (Utah

1988); Vernont Indus. Dev. Auth. v. Setze, 600 A 2d 302, 307 (Wt.

1991); Thiringer v. Anmerican Mtors Ins. Co., 588 P.2d 191, 193-

94 (Wash. 1978); Kittle v. lcard, 405 S E 2d 456, 464 (W Va

1991) .
140 We now believe that our decision in Sorge, while
seem ngly reasonable, msapplied the nade whole rule of Garrity

and Ri nes. Because the stipulation by the parties focused the

court on what the plaintiff was legally entitled to receive,
instead of focusing on what loss the plaintiff had actually
sust ai ned, none of the courts considering the issue addressed M.
Sorge's total damages. Total danages, however, are the heart of
the made whole determ nation. The focus of nade whole is not on
what the plaintiff can legally receive, but on what the plaintiff
lost. See, e.g., Rines, 106 Ws. 2d at 275:

It is clear that a paynent of [the settlenent anount],
unl ess that sum had been arrived at by a jury whose intent
was to nake the plaintiff whole, was irrel evant. Under the
facts of this case, the paynent . . . was the price that the
defendant tortfeasors were willing to pay to avoid the risk
of greater exposure; and it was the sum that [the injured
plaintiff] was willing to accept. It has nothing to do with
the determnation of whether [the injured plaintiff] was
made whol e.

141 Therefore, we would overrule the holding of Sorge that
a plaintiff is nade whol e when he or she receives all that he or
she is legally entitled to receive taking into account his or her
contributory negligence. I nstead, we believe that reaffirmng
the made whole rule would restore consistency of results and | ead
to nore pronpt resolution of subrogation clainms between an

i nsured and his or her insurer.
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42 Justice Steinnmetz' concurrence asks "[o]f what value is
precedent when a wunaninous holding can be overruled two years
|ater due to a change in the mnds of nenbers of this court?"
Steinnetz conc. at 6. W answer by saying that it is now clear
that Sorge msapplied 18 years of precedent by not correctly
appl ying the nmade whole theory recognized in Garrity and R nes.

Thus, it is indeed Sorge which changed existing precedent and

whi ch has created the problens now facing this court.

143 Justice Steinmetz' concurrence states that settlenents
shoul d be encouraged. W agree. W disagree, however, with the
inplication that the made whole rule of Garrity and Rines has
wor ked to discourage settlenents. Very few cases have cone to

this court in the past twenty years, other than Sorge, where the

parties have asked us to interpret the Garrity and R nes
deci si ons. W can only assune that parties have successfully
achi eved settlenents, applying the made whole principles of our
earlier cases.

44 The made whole rule may best be explained by an
exanpl e:

A plaintiff has total damages of $60,000. That is the
made whol e nunber. The insurer has paid $40,000 in nedical
expenses on behalf of the plaintiff. The plaintiff settles
with the tortfeasor for $30, 000. Thus, the plaintiff has
received, or received the benefit of, $70,000, or $10,000

over his or her nade whole nunber. That excess $10,000 is
avai l abl e to rei nburse the subrogated insurer

After that, the plaintiff will likely pay $10,000 in
attorney's fees (1/3 of $30,000 settlenent) and have $10, 000
left over to pay costs of litigation, and as conpensation

for all of the other elenents of damge for which the
plaintiff was not insured.
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145 Contrary to the position of Justice Steinnetz'
concurrence, insureds nmay well settle for an anount which, when
conbined with the dollars already paid by the insurer, is in
excess of the insured' s total damages or nade whole nunber.
Justice Steinmetz' concurrence fears that our wllingness to
mai ntain the made whole rule of Garrity and R nes would work an
injustice to insurers who seek subrogation reinbursenent. Thi s
fear is msplaced. Were our analysis that of a majority, it
woul d not allow insured plaintiffs to reap a new benefit. Sinply

put, we believe that the rule of Garrity and R nes should remain.

And, as we have noted earlier, the nade whole rule is applied in
a vast nunmber of states permtting subrogation in personal injury
actions.

46 Nonetheless, in place of the made whole rule Justice
Steinnetz' concurrence would adopt Rhinelander's position and
allow the insurer to recover a pro rata portion of the settlenent
proceeds from the insured, even when the sum of the subrogated
paynents and the settlenent dollars does not equal the
plaintiffs' total damages. Justice Steinmetz' concurrence offers
no Wsconsin precedent for this proposal, a proposal which would
effectively overrule Garrity and Rines. [Instead, the concurrence
cites a bar journal article witten 15 years ago, in which the
aut hor proposed to attorneys that they settle subrogation cases

by executing a pro rata agreenment with the insured.? Donald H.

I At least as of the tine he wote this article, M.
Piper's practice included representing insurers who have
subrogation clains. Piper at 3.
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Piper, The Garrity and Rinmes D lemm, The MIwaukee Lawyer,

Cct ober, 1982, at 3.

[I]t is possible in an appropriate case for an insurer
and its insured to enter into a binding agreenent nodifying
the Garrity-Rines rules for purposes of the specific
lawsui t. . . . The essence of such a solution to the
problem would be an agreenment that the insured and the
insurer would share pro rata in any recovery according to a
negoti ated percentage that reflects the anmobunts of the
claims of both parties, the strengths and weaknesses of the
plaintiff's noninsured clains, and the roles that both
parties intend to play in prosecuting the litigation.
Attorney Piper's proposal was not directed at the courts

but at the parties to the subrogation dispute.®®

147 Although not required by the facts of this case,
Justice Steinmetz' concurrence also proposes a formula for
sharing of attorney's fees between the insured and subrogated
insurer. In that discussion, the concurrence relies again on the
Piper article. Wiile Justice Steinmetz' concurrence seeks to be
"conpletely equitable,” Steinmetz conc. at 10, it fails to
recogni ze the varying degrees of participation by |awers for
subrogat ed insurers. In any given case, the insurer may have a
| awer who enters an appearance and does nothing, or who does
little work and advances no costs, or who is substantially
involved in the prosecution of the <claim Applying the
suggestion of Justice Steinnetz' concurrence, under either of

these three scenarios the insured plaintiff would have to bear

|t is interesting to note that M. Piper is one of the

authors of the publication, The Law of Danages in Wsconsin,
(State Bar of Wsconsin CLE Books, 2d ed. 1995). Sec. 32.20 of
that volunme sets out the nade whole rule of Garrity v. Rura
Mutual Ins. Co., 77 Ws. 2d 537, 253 N.W2d 512 (1977) and Ri nes
v. State Farm Mut. Auto Ins. Co., 106 Ws. 2d 263, 316 N.W2d 348
(1982).
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the full amount of his or her attorney's fees and litigation
costs.

148 In sum Justice Steinmetz' concurrence proposes a
fractured renmedy for subrogation clains. Under that proposal
resolution of a claim for subrogation will depend upon whether
there is a trial finding of contributory negligence, a
stipulation as to gross damages and contributory negligence!®, or
a settlenment wthout such stipulations. Qur positionis sinple -
only one rule should apply. The made whole rule as set out in
Garrity and Rinmes, and as applied in subsequent case |aw, best
nmeets the equitable and |egal principles behind subrogation and
shoul d apply to each of the situations addressed herein.

| am authorized to state that Chief Justice Shirley S
Abr ahanson and Justice WIlliam A Bablitch join this concurring

opi ni on.

19 W doubt that the parties wll stipulate to gross
damages and contributory negligence with any frequency.
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149 DONALD W STEINMETZ, J. (concurring.) This concurring
opinion and the one of Justice CGeske result froma 3-3 vote on
the nerits of the case. | would reverse the court of appeals
deci si on.

50 The origin of the theory of "made whole" for an insured

in Wsconsin can be traced back to Essock v. Mawhi nney, 3 Ws. 2d

258, 88 N W2d 659 (1958). Essock had nothing to do wth

liability and attending subrogation of an insurance conpany;

r at her, Essock was a case dealing with a nortgage. The suit
was agai nst an auctioneer for negligence. The court held the
auctioneer |iable for negligence in conducting a sale, which

resulted in delay and departure of prospective buyers, on the
ground of probability that prices obtained were reduced. The
circuit court also considered the negligence of the | oan conpany
in rendering its deci sion.

151 The closest the Essock case came to the current made
whole theory was the jury being satisfied that the $10,700
paynment was accepted upon the Mawhi nneys' i ndebtedness and not as
paynment in full. The court held that "[s]ince the Mawhi nneys are
to be made whole by the granting to them of danmages suffered, it
follows that the Loan Conpany is entitled to credits for its
commssion and to the amount which it wll have paid to
plaintiffs in excess of the sale proceeds.” 1d. At 272. From
this case, where the concept of being nmade whole had nothing to

do with subrogation, it is a far leap to Garrity v. Rural Mit.

Ins. Co., 77 Ws. 2d 537, 253 N.W2d 512 (1977), a case upon
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which Justice Geske's concurring opinion in the present case
relies heavily.

152 Wthout precedent, in Garrity, 77 Ws. 2d at 538, this
court held "the insured is entitled to be made whol e before the

insurer may share in the anount recoverable from the tort-

feasor."? This was a new and substantial holding as to
subrogation w thout any basis in Wsconsin |aw The Garrity
court repeats this holding twi ce again w thout precedent. 1d. at

540. Thus, a giant step was invented by this court, changing the
| aw of subrogation and ignoring existing insurance contracts.

153 In Garrity, this court relied on Hanmm |l v. Kuchler,

203 Ws. 414, 232 NW 877, 234 NW 879 (1931), a case involving
a nortgage and a warranty deed. The court discussed

subrogation: "'Subrogation is based on rules of equity. It is a
creation of the |aw whereby the substantial ends of justice may

be acconplished regardl ess of contract relations.'" Hamm ||, 203

! See Judge Posner's discussion contrasting the econonic

merits of applying the make whole interpretive principle versus
utilizing a subrogation clause in Cutting v. Jerone Foods, Inc.,
993 F.2d 1293, 1297-99 (7th Gr. 1993), cert. denied, 510 U S
916 (1993) ("It is true that rejecting 'nmake whole" would bring
subrogation closer to assignnent, but that would not necessarily
be a bad thing. Assignnent, by shifting the insured' s tort
rights to the insurance conpany, reduces the price of insurance
and thus enables the insured to obtain nore coverage, in effect
trading an uncertain bundle of tort rights for a larger certain
right, which is just the sort of trade that people seek through

i nsurance."). Judge Posner also noted another drawback to
perpetuating the make whole rule: "[it] sinply shifts the
di sincentive to press hard (for a higher recovery from the
tortfeasor) fromthe insurer to the insured." Cutting, 993 F. 2d
1293, 1298.
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Ws. at 425 (citation omtted). The case did not deal with the
concept of bei ng nade whol e.

54 In declining to apply the doctrine of subrogation to
the situation, the court in Hamm Il noted: "The general rule is
that a person is not entitled to be subrogated to a creditor's
securities until the claimof the creditor against the debtor to
secure which the securities were given has been paid in ful

Id. at 426, quoting 25 Ruling Case Law at 1318. This is
not a valid basis to support the holding in Garrity which allows
courts to ignore existing insurance contracts under the guise of
the "common | aw. "

55 In Rnms v. State Farm Mut. Auto. Ins. Co., 106 Ws. 2d

263, 316 N.W2d 348 (1982), this court reluctantly found that the
only way the anount of Palnmer and Patricia R nmes' damages could

be ascertained was through a post-settlenent trial. The Ri nes

court concluded that the ambunt of the insured's | osses can best
be established through a trial or hearing. This court further

held in Rnmes that the cause of action against a tortfeasor is

indivisible. "Accordingly, it is only when there has been full
conpensation for all the damage elenents of the entire cause of

action that the insured is nmade whole."? ld. at 275. At the

2 Justice Geske's concurrence notes that the made whole rule
of Rimes v. State Farm Mut. Ins. Co., 106 Ws. 2d 263, 316 N.w2d
348 (1982), has becone the default rule in the Seventh Crcuit
"where an enpl oyee benefit plan fails to designate priority rules
or provide its fiduciaries the discretion necessary to construe
the plan accordingly.” Concurring op. at 13, note 8 (citations
omtted). However, the concurrence neglects to note that another
Seventh Circuit decision, Cutting v. Jerone Foods, Inc., 993 F. 2d
1293 (7'" Gir. 1993), cert. denied, 510 U S. 916 (1993), pointed
out that the nmake whole rule of Rines is not "universal," and may
not even be "predom nant." |d., at 1297.
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mni-trial in Rines, the trial court determned the plaintiff's

total |oss. It also considered contributory negligence, and
determ ned that Rinmes did not negligently contribute to his |oss.
Id. at 268. However, determining this requires establishing the
nebul ous "damages el enents,” as further explained bel ow.

156 Only two years ago in Sorge v. National Car Rental

System Inc., 182 Ws. 2d 52, 57, 512 N.W2d 505 (1994), the

petitioner advanced the follow ng argunent:

[Aln injured party is nmde whole when she
receives conpensation for all her | osses. The
settlenent in this case did not conpensate Sorge for
all of her |osses because her recovery was reduced by
an anmount corresponding to her contributory negligence.

Sorge clains, therefore, that the settlenent did not
make her whol e.

Sorge, 182 Ws. 2d at 57. The court unaninously rejected
this theory which Justice Geske's concurrence now enbraces.

157 Instead, in Sorge the court wunaninously adopted the
respondent's argunent that "an injured party is made whol e when
she receives the anount of conpensation she would be legally
entitled to recover froma trial in which the jury awarded her
damages and the court reduced the damage award to account for the
injured party's contributory negligence pursuant to Ws. Stat.
§ 895.045." (enphasi s added.) 1d.®> In Sorge even the anicus
curiae brief of the Wsconsin Acadeny of Trial Lawers (WATL)

allowed for consideration of contributory negligence of the

® Al that a person is ever legally entitled to receive is
his or her total damges |less a deduction for contributory
negl i gence. A plaintiff is not legally entitled to receive an
anount that does not consider his or her contributory negligence.
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injured party in the made whole formula. Id. at 60, n. 5. WATL
further argued that a pro rata forrmula should be applied to
deternmine the rights of the parties. 1d.* The holding in Sorge
that a plaintiff is made whole by a settlenent covering his or
her losses less the anmount corresponding to his or her
contributory negligence is now plainly ignored by Justice Geske's
concurrence.

158 O what value is precedent when a unani nous hol di ng can
be overruled two years later due to a change in the mnds of
menbers of this court? For persons witing insurance contracts,
there is no precedent. Justice Geske's concurring opinion in
this case contributes to the charge that there is no certainty in
the law, because the |aw can change wth the whins of the
majority.

159 Justice Ceske's concurrence is further flawed in that
it fails to recognize the difference between damages awarded as a

result of a trial and damages awarded as the result of a

* WATL' s position was explained in Sorge as follows:

Am cus curiae, the Wsconsin Acadeny of Trial
Lawyers (WATL), advances a position simlar to Sorge's.
However, WATL avoids this incentive problem by
acknow edging that a contributorily negligent party
could be made whole, or even nore than whole, if the
conbi nation of the settlement and her own insurers'
paynments is equal to or greater than the total anount
of her | osses. In this situation, WATL suggests that
t he subrogated insurers would be entitled to recover a
pro rata share of that portion of the injured party's
recovery that is beyond her total | osses.

Sorge, 182 Ws. 2d at 60, n. 5. In the case at hand, |ves
v. Coopertools, amcus curiae, the Wsconsin Health Insurers,
al so advocate a position simlar to that of WATL in Sorge, also
suggesting the use of a pro rata fornula. Amcus curiae at 8.
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settl enent. Settlement does not establish value of the
plaintiff's loss; but rather, it is a conpromse, a comng
together of mnds considering the potential award after a tria
to a court or jury. This involves the consideration of many
factors such as the insured's contributory negligence, tine
before trial, attorney fees, attorney's ability, availability of
W tnesses and their credibility, and the potential and time for
recovery. However, the value of the insured s claim considering
the pain and suffering can only be established by trial by a
judge or a jury, or a post-settlenent hearing. Therefore, to say
subrogation is available only after the insured has recovered al
his or her losses fromhis or her own insurance conpany and the
tortfeasor is incorrect.

160 Under the theory advanced by Justice Geske's
concurrence, the insured is not made whole until all of his or
her |osses have been recovered. See concurring op. at 8. The
insured will rarely or never receive in excess of his or her
| osses because it is unlikely the insured will be paid nore than
the value of Ilosses that include damages such as pain and
suffering, |lost past and future wages, enbarrassnent, disability,
| oss of consortium Consequently, the concurring opinion of
Justice Ceske effectively kills all future subrogation clainms by
a subrogated insurer

61 In addition, the concurrence allows the plaintiff to
reduce or elimnate reinbursenment to a subrogated insurer in at
| east two ways. First, the injured plaintiff can settle with the

alleged tortfeasors, thereby extinguishing the subrogated
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insurer's right of action against the tortfeasor. Schulte v.

Frazin, 176 Ws. 2d 622, 634-35, 500 N.W2d 305 (1993). Second,
the plaintiff can settle with the tortfeasor for a little |less
than his or her total damages and then claim to have not been
made whole or conpensated for all of the elenents of danages.
Rimes, 106 Ws. 2d at 275.

162 Despite its potential downfalls, settlenent should be
encouraged by this court. It provides the parties with a fair,
nmore rapid solution to their dispute than does a trial. The
parties also often reach a settlenent to avoid the expense and
headaches of a drawn-out trial, and many of the factors that
affect the outcone of a trial are taken into consideration by the
parties in reaching the agreenent, including the contributory
negli gence of the parties. However, there are still differences
between settlenents and trials that should be considered in
determ ning a subrogated insurer's rights.

163 Based on the precedent of Rimes as spelled out by
Sorge, then, if a case goes to trial, a plaintiff's contributory
negligence as determned by a jury is a factor in determning if

a plaintiff has been nmade whole.®> Sorge should also be applied

in a settlenent situation if the parties have stipulated to the

plaintiff's gross damages and to the plaintiff's contributory

° This statement assumes that the trial court has not
exercised its additur or remttitur power. Because this
situation is not before this court, we decline to discuss this
possibility.
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negligence.® If, on the other hand, a case settles and there
have been no stipulations to a plaintiff's gross danages and
contributory negligence, then fairness and equity require that
the court assess the subrogated insurer's rights of recovery at a
rate equal to the percentage of the plaintiff's recovery in
relation to his or her gross damages.

64 This pro rata recovery in such a settlenent situation
is a fair and equitable solution because to require a post-
settlenment hearing to determne contributory negligence defeats
the purpose of settlenent, since contributory negligence of the
plaintiff is generally a factor that is considered by the parties
in reaching an agreenent. As Justice CGeske's concurring opinion
notes, this approach, as enbraced by the court of appeals, could

open the door to manipulation by the plaintiff:

In this case, under the Court of Appeals ruling,
M chael lves' (sic) is nmade whole if he is found to be
82.58 percent or greater contributorily negligent. So,
at the "mni- trial," Rhinelander nust focus on M chael
| ves' contributory negligence and get a ruling of at
| east 82.58 percent of contributory negligence fromthe
trial court in order to recover at all. If the trial
court reaches that nmagic nunber, then Rhinelander
recovers. Under the Court of Appeals fornmula, they
woul d recover up to 17.42 percent of its total Ilien.

Concurring op. at 18, citing Respondents' brief, at 12.
Consequently, the pro rata solution works best in such a
si tuation.

165 Justice Geske's concurrence seeks to "reaffirnl the

rules set forth in Garrity and Rines while overruling its recent

® It is inportant to note that the parties in Sorge
stipulated to the plaintiff's contributory negligence in reaching
a settlenent.
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unani nous decision in Sorge. Concurring op. at 24-25. However,
the concurring opinion overlooks the fact that the Garrity rule
was nerely invented by the court and had no basis in precedent,
and the Rines decision was reached through reliance on this
tenuous Garrity rule. The concurrence of Justice Geske is based
on shaky precedent, at best. It serves to effectively destroy
all subrogation clains because, under its reasoning, a plaintiff
will rarely be "made whole" because he or she wll not |ikely
ever recover in excess of his or her losses if all factors are
consi der ed.

166 The better decision would be that circuit courts need
not determne whether a plaintiff has been made whole by a
settl enment. Instead, a circuit court should only need to
determ ne the anount of the plaintiff's gross damages and apply a
pro rata fornmula to determne the amount, iif any, of the

subrogated insurer's recovery.’

" The best way to denonstrate how this formula would work is
t hrough an exanple. A plaintiff has total damages of $100, 000.
The insurer has paid nmedical expenses of $20,000. The plaintiff
settles with the defendants for $75, 000. Under the formula
advanced in this concurrence, because the plaintiff has settled
for 75% of his or her total damages, the insurer is entitled to
receive 75% of its subrogated anount, or $15, 000.

Under the theory advanced by Justice Geske's concurring
opinion, the court wll first determne at what anount the
plaintiff is made whole. That anount is $100,000. The plaintiff
has received, in total, $95,000, including the $20,000 in nedi cal
expenses paid by the insurer and the $75,000 settlenent. Under
the theory of the concurrence, then, the plaintiff has not been
made whol e, so the subrogated insurer is not entitled to receive
any of the reinbursenent it has contracted for. This wll be the
case, under the concurring opinion, even if the plaintiff is 100%
contributorily negligent. In that case, Justice GCeske's
concurrence would allow the plaintiff a $95,000 wi ndfall.
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67 In order for our solution to be conpletely equitable,
attorney fees should be considered by the trial court in certain
circunstances. There are arrangenents in subrogation cases that
may burden the subrogated insurer. Such a situation is described

as foll ows:

In those cases in which the | oss paynent of the insurer
is large enough to warrant a subrogation effort, it is
the insurer who nost often conducts the bulk of the
i nvestigation to marshal sufficient evidence to proceed
agai nst the wongdoer, for exanple, by engaging and
payi ng for experts and conplicated testing in products
l[itability cases. Under these circunstances, the
i nsured, regardless of whether his claim of uninsured
damages is reasonable or unreasonable, often secures
the equivalent of a "free ride."

Donald H  Piper, The Garrity and R nes Dilemm, The

M | waukee Lawyer, OCctober 1982, at 3, 4. Cccasionally, the
plaintiff may bear the bulk of the expenses and attorney fees,
and often, both the plaintiff and the subrogated insurer wll
enpl oy counsel on their own. For exanple, in the case at bar,
both the Iveses and Rhinel ander enployed counsel to represent
their interests. See concurring op. at 1-2. In such a case
where both the plaintiff and the subrogated i nsurer have enpl oyed
their own attorneys, attorney fees and costs should not be
considered in applying the pro rata formula explained here.

However, if the insurance conpany relies on the insured' s
attorney and does not hire its own attorney, then the attorney
fees and costs should be paid by both the insured and his or her

insurer, each paying 50% of the attorney fees and costs.® "Such

8 The attorney for the Ilves argued that Rhinelander's
proposed rule is only fair if the subrogated insurer also shares
in the attorney fees and costs. Respondent's brief at 23.

10
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case-by case analysis is . . . consistent with the equitable
under pi nni ngs of the doctrine of subrogation.”™ Piper, supra at
5.

168 |1 would reverse the decision of the court of appeals

and remand wth directions to apply the principles of this
concurrence. Full or gross damages are at the heart of the
equati on. I would therefore hold that by accepting the
settlenment, which includes nedical expenses paid by Rhinel ander
the Iveses nust reinburse Rhinelander its pro rata share of the
settlenment recovery. Because the Ilveses settled for 17.42
percent of their stipulated gross danmages, the result in this
case would be to award Rhinelander 17.42 percent of the
subrogat ed anount. Such a decision would return sone certainty
to subrogation law with an easy pro rata fornmula. Additionally,
such a decision would be grounded on the traditional principles
of equity and fairness that underlie the subrogation doctrine as
enbraced by this court in Sorge.

169 |1 would reverse the decision of the court of appeals
for the reasons stated herein which are contrary to the reasoning
of Justice Geske's concurrence and remand with instructions to
apply the principles enbraced by this concurrence.

| am authorized to state that JUSTICES Jon P. Wlcox and N

Patrick Crooks join this concurring opinion.
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